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statute makes abandonment of the child "with a reckless disregard" 
of its "life or health" an element of the crime. 

The trend of modern American authority 6 is to hold the father 
criminally liable for his wilful neglect whether or not the child suffers 
by the concurrent neglect of others. In Hunter v. State, 7 the 
Oklahoma statute is so construed. Its wording is practically the 
same as that of the California Penal Code. 

C. S. J. 

Deeds: Conditional Delivery.— The terminology employed in this 
branch of the law of property is probably responsible for some of 
the confusion which has resulted in treating certain deeds intended to 
take effect presently, as escrows. The deeds referred to are those 
which are delivered to a third person to await the happening of the 
contingency of the death of the grantor, and not the performance 
of a condition, before their delivery to the grantee. Such a delivery is 
often referred to in this country as a conditional delivery — a phrase, 
which, it is submitted, is misleading. To be a valid delivery, it must be 
absolute and must vest the title in the grantee at the first delivery. 
On the other hand, an escrow is truly conditional, for the future 
delivery depends upon the payment of money or the performance of 
some other condition, and usually rests upon some contractual 
relation. The title does not pass until the performance of the condi- 
tion. 

The English view, as expressed by Farwell, L. J., is: "There 
are two sorts of delivery, and two only, known to the law, one absolute, 
and the other conditional, that is an escrow to be the deed of the party 
when, and if, certain conditions are performed." 1 

The situation presented in the recent case of Long v. Ryan 2 
is as follows: A executes a deed to B and places it in the hands 
of C, to be delivered to B if A should die before a given date, but 
to be returned to A if, on the given date, A should be still living. A 
died before the date named and C delivered the deed to B. The 
court held there was no delivery and cancelled the deed. It seems 
clear that such an arrangement is not an escrow, for the reason that 
the death of the grantor cannot be made the condition upon the 
happening of which an escrow shall be delivered as a deed. A deed 
of grant of the grantor's own property to take effect only on his death, 
is necessarily testamentary. Nor do the circumstances in the prin- 
cipal case amount to a "deed presently," for in order that it amount 
to an absolute and valid delivery, the grantor must place the deed 
out of his power and control. Many cases say that it must be placed 
out of his power and control for all time, and others that he must 



6 State v. Stouffer, (1901) 65 O. St. 47, 60 N. E. 985; State v. 
Peabody, (1904) 25 R. I. 544. 56 Alt. 1028; Cleveland v. State, (1910) 
7 Ga. App. 622, 67 S. E. 696. 

7 (Sept. 17, 1913) 134 Pac. 1134 (Okl.) 

i Foundling Hospital v. Crane. (1911) 2 K. B. 367, at p. 377. 
2 (Dec. 3, 1913) 46 Cal. Dec. 466. 
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put it out of his power and control up to the time of the happening of 
of the contingency. Undoubtedly the latter doctrine results from the 
above mentioned confusion of "deeds presently" and escrows, for such a 
rule is applicable only to escrows. In an absolute delivery, if the estate 
passes at all, it must pass at the first delivery. This, in turn, depends for 
the most part upon the grantor's intent. But how could the grantor in- 
tend to vest the estate in the grantee by the first delivery when, 
by the terms of the deposit, the deed is to be returned to him at a 
given date, without the grantee's assent, if the grantor be then living? 
Such a reservation by the grantor is incompatible with an absolute 
delivery. 

H. S. D. C. 

Evidence: Grounds for Admission of Parol Evidence to Prove that 
a Deed, Absolute on its Face, is a Mortgage. — The case of Mittlesteadt 
v. Johnson, 1 suggests the question, upon what grounds is parol evi- 
dence admitted to prove that a deed though absolute on its face, is in 
fact a mortgage? The question arises only in courts of equity, and it 
has long been the accepted rule in all except two jurisdictions, where it 
is expressly prohibited by statute, that such courts will allow the in- 
troduction of parol evidence to show that a deed, absolute on its face, 
was in reality intended as a mortgage. While the rule is well settled, 
the grounds for the introduction of such evidence are stated differently 
in different jurisdictions. 

In the earlier English cases such evidence was admitted in cases 
where the defeasance had been omitted by fraud or accident, 2 where 
the grantee made a separate defeasance, although it was merely a 
verbal one, s or where the payment of interest or other circumstances 
made it appear that the conveyance was meant as a mortgage.* 
The English courts admit oral evidence to prove that a deed, 
absolute on its face, is in fact a mortgage, only on purely equitable 
grounds and whenever equitable considerations are lacking, relief is 
refused. 

The Federal courts do not limit the introduction of parol evi- 
dence to cases of fraud or mistake, but admit it where the defeasance 
has been omitted by design upon mutual confidence between the parties. 
Such evidence is admitted to show the real intention of the parties 
as well as the real nature of the transaction. Mr. Justice Field, in 
Peugh v. Davis 5 says, "As the equity upon which the court acts in 
such cases, arises from the real character of the transaction, any 
evidence written or oral, tending to show this is admissible. The 
rule which excludes parol testimony to contradict or vary a written in- 
strument has reference to the language used by the parties. That can- 



i (Sept. 29, 1913) (Wash.), 13S Pac. 214. 

2 England v. Codrington, (1758) 1 Eden. 169. 

3 Manlove v. Bale. (1688) 2 Vern. 84. 

* Cripps v. Jee, (1793) 4 Bro. C. C. 472. 
5(1877) 96 U. S. 332. 



